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EDITORIAL NOTES. 


Ir 1s worthy of remark that out of twenty decisions of the Court 
of Chancery reviewed by the Court of Errors at the last term only 
four were reversed, and in one of these, on a question of equity 
pleading, the Chancellor was clearly right. The case was Freiknechi 
v. Meyer, 11 Stew. 315, and the question was whether the bill was 


sufficient in stating only the complainant’s original claim and not 
anticipating the answer and alleging anything in avoidance of it. 
The bill prayed to redeem from a mortgage. The answer set up 
title under a judgment deed. The Chancellor held that the sufli- 
ciency of the deed was not in issue and that the complainant’s claim 
to redeem was fully answered. The Court of Errors held that it 
was enough for the complainant to set forth the facts necessary to 
constitute his right to relief and rely upon a mere denial of what 
the defendant might assert to defeat his claim ; that the stating part 
of the bill and the general replication will put in issue everything 
essential to his relief. The court recognized the fact that the charg- 
ing part of the bill is now used instead of the old special replica- 
tion, but said that it was not essential and that the stating partalone 
wasenough. The result was in this case, as it must be inall others, 
that the real subject of controversy in the cause was not embraced 
in the pleadings at all. The true rule of equity pleading is, that 
the bill, in the absence of a special replication, must contain the sub- 
stance of the replication within itself. See Langdell Summary Eq. 
Pl. Ch. 3. Upon technical equity questions, and indeed on all ques- 
tions of pure equitable jurisprudence, it is safer to trust to judges 
whose whole attention is devoted to equity principles and prac- 
tice, than to judges who are occupied most of their time with com- 
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mon law practice and whose minds naturally ran in the groove of 
common law reasoning. 

It was fortunate, however, that the Court of Errors did get be- 
yond the pleadings in this case and discuss the merits of the con- 
troversy, for it has given us a strong, clear and satisfactory discus- 
sion, by Mr. Justice Dixon, of the subject of relief in equity from 
the effect of a mistake of law. He goes as far as he can toward re- 
moving the illogical and often cruel distinction between mistakes 
of law and mistakes of fact. The opinion is reported in fullin this 
number. 


THE decision of the Court of Errors in Buckingham v. Ludlam, 
at the last term, in favor of Mrs. Buckingham, is but a barren vic- 
tory to a complainant whose rich inheritance from her father has 
been all lost to her under the management of her opponent under 
the name of receiver, clothed with the authority of the Court of 
Chancery. Her father’s partner was allowed by Vice-Chancellor 
Dodd to continue to act as receiver of the partnership property 
after he had entered upon a bitter contest with her, and while he 
was largely indebted to the estate and refused to pay his debt, but 
allowed the iron works to be sold for taxes and water rents and 
finally under a mortgage which was less than the sum he owed, 
and although he became superintendent of the corporation which 
bought in the property. All this loss might have been avoided 
and certainly a fair contest would have been assured, if at the very 
beginning of the controversy an impartial receiver had been ap- 
pointed who would have pressed the collection of the debt due 
from the defendant and have taken care that if the mortgage were 
foreclosed the sale should not be injured by outstanding tax titles 
and water rights, and who would have made an earnest effort to 
obtain the full value of the property. Then, even if no property 
had been left, the complainant would at least have felt that she 
had had the protection and assistance of the law, while now it must 
seem to her as if the powerful machinery of the law had been used 
for her destruction. 

It is of the first importance in a contest between hostile partners 
that neither one, however honest he may appear to be, should be 
put in an official position by which he may be able to use the 
power of the court to his own advantage, for whether he does so 
or not, the other party can never be made to believe that he has 
not, and it is of the utmost importance in the administration of 
justice that the law should appear to both parties to be impartial. 
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Quinn v. New Jersey Lighterage Co., U. 8. Circuit Court, E. D. 
New York, reported in this number, is an important decision in 
the law of the liability of an employer for the negligence of a fel- 
jow servant. It defines the limits in one direction at least of the 
principle declared in the recent decision of the U. 8S. Supreme Court 
in Chicago, etc., R. Co.v. Ross, 112 U. 8. 377, by giving an example 
of a case that is beyond it. The Supreme Court held that an em- 
ployer is liable to a servant for the negligence of another servant 
who is in the position of a vice principal, and that a railroad com- 
pany is liable to an engineer for the negligence of a conductor hav- 
ing the entire control and management of the train. The Circuit 
Court, Wallace J., in this case holds that when a vice principal as 
the captain of a barge is doing the work of a common laborer, the 
employer is not liable to his servants for the negligence of the cap- 
tain. The case in the Supreme Court marks a turning point in the 
law on this subject and the present case is important as indicating 
the extent of the deviation from the old line. If the Supreme 
Court case is not followed by our own courts it is likely to form 
the basis for legislation on the subject. 


‘ 


In Re Miller, U. 8. Cireuit Court, W. D. Penn, 19 Rep. 453, 
raised the vexed question of the right to punish an extradited 
criminal for an offence not within the treaty, but in this case the 
person had already been convicted in the home jurisdiction and 
had escaped and was brought back under extradition proceedings 
for another offence. This last offence was ignored upon his return 
and he was held for the old offence for which he had already been 
sentenced. On habeas corpus it was determined that he should 
not be released, and the court said that extradition proceedings do 
not give a person immunity from punishment for every offence ex- 
cept that for which he was extradited. ‘‘ In the absence of ex- 
press stipulation imposing restraints upon the receiving govern- 
ments, it seems to me the intention is not to be imputed to the 
parties to the treaty to exempt the surrendered fugutive from de- 
served punishment for an offence—regarded by the laws of both 
. countries as a gross crime—of which he had previously been duly 
convicted. It may have been open to the prisoner when before 
the Canadian courts to show that the extradition proceedings were 
not in good faith. But having been surrendered it is not for him 
to raise that question before the tribunals of his own country.” 
Adriance v. Lagrave, 59 N. Y. 110; Dows case, 18 Penn. St. 37; 
United States v. Caldwell, 8 Blatch. 131; United States v. Law- 
rence, 13 ibid. 295. The cases cited on the other side of the ques- 
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tion were United States v. Watts, 14 Fed. Rep. 130; Common- 
wealth v. Harris, 13 Bush. 697; State v. Vanderpool, 39 Ohio 
St. 275. 








In Randolph v. Quidneck Co., U. 8. Circuit Court, D. Rhode 
Island, 23 Fed. Rep. 278, it was held, that communications. 
made to a lawyer in the course of his professional employ- 
ment by persons other than the client or his agents are not priv- 
ileged, but that the rule extends only to communications made by 
or on behalf of the client. The judge said in conclusion: ‘* Two 
cases are cited by the complainant in support of his view. Green- 
ough v. Gaskell, 1 Mylne & K. 98, decided by Lord Broughan, in 
1833, ‘does indeed appear,’ to use the words of Chancellor Walworth, 
‘to extend the privilege further than the previous cases would war- 
rant and beyond the principle upon which the privilege is found- 
ed.’ That case appears to me, however, to be contrary to the cur- 
rent of decision and opinion both before and after it was decided. 
The case of Whitney v. Barney, 30 N. Y. 330, also cited by com- 
plainant, does not appear to me to have any bearing upon this ques- 
tion. An order will then be made requiring the witness to answer 
the interrogatories.’’’ The New Jersey Court of Errors, at the last 
term, in Gulick v. Gulick, held, that when two persons employ 
an attorney in the same business, communications made between 
them in pursuance of such common retainer are not privileged be- 
tween themselves. The case is reported in this number. 





Mosher v. St. Louis I. M. & T. Ry. Co., U. 8. Cireuit Court E. 
D. Mo., 23 Fed. Rep. 326, declares a rule in regard to railroad 
tickets which if generally understood would prevent many un- 
seemly disputes between passengers and conductors. The plain- 
tiff had purchased a limited ticket upon special rates for a round 
trip to Hot Springs and return. ‘Lhe ticket was dated and signed 
and contained an express contract that it should be presented to 
.an authorized agent at Hot Springs and should be by him stamped 
upon the back’after he had been satisfied that the person present- 
ing it was the person to whom it was issued. The plaintiff went 
to Hot Springs and presented himself at the ticket office, but the 
agent was not there at the time when his train started and the 
plaintiff took the train without having the ticket stamped. He 
explained the circumstances to the conductor but the conductor 
said that he was bound by the rules of the company and by the 
terms of the ticket and refused to accept it. The plaintiff refused 
to pay his fare and was removed from the train. He brought an 
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action for damages for the removal. The court said the plaintiff 
had not complied with the terms of the ticket and he had no right 
to ask the conductor to act as a judge, and on his statement alone 
to decide that the conduct of the company was such as to excuse 
him from complying. The plaintiff had not been identified and 
the rules of the company—reasonable rules—binding upon the 
conductor required him to remove the plaintiff unless he paid his 
fare. Grant that there was an implied contract that the agent 
should have been at the station ; if the plaintiff had sued for a 
breach of that contract, and had asked the amount which he had 
been compelled to pay forareturn ticket, then avery different 
question would have arisen. But here he relies on the fact that 
the expulsion was unlawful because the conductor ought to have 
taken his statement instead of that evidence which was provided 
by the contract, viz: the identification and stamp of the agent at 
Hot Springs. I do not think the conductor is bound to do any- 
thing of the kind; I think he has a right to rely on the language 
of the contract as expressed in‘the ticket. The judge suggested 
that the case should be taken to the Supreme Court of the United 
States where the question has not yet been settled, although it has 
been determined differently by the courts of different states. . 


f 





THE Supreme Court of Nebraska, in Miller v. Boehme, recently 
decided that a married woman who has not joined with her hus- 
band in a mortgage on his land will be barred of her dower by a de- 
cree for the foreclosure of the mortgage, made in a suit to which 
she is a party, unless she answers and asserts her right of dower. 
The court says she may answer and maintain her dower, but that 
she may prefer to have the land sold for a higher price, free of 
the encumbrance of the dower, and in that case, if she does not an- 
swer, the dower will be cut off. Such would not be the rule in New 
Jersey. A prior encumbrance to the mortgage is not bound to an- 
swer to protect his rights. Unless he answers and prays that his 
claim may also be foreclosed the sale will be subject to his encum- 
brance. The same rule would no doubt apply to dower. 





In Phenix Mutual Ins. Co. v. Holloway, 51 Conn., an insu- 
rance agent had a contract with his company that he should receive 
a commission on all premiums paid on policies obtained by him 
After having obtained policies he was discharged for a deficiency 
in his accounts. In an action on his bond he claimed a recoup- 
ment of the amount of his commissions on premiums afterwards to 
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be collected. The court, without considering whether any recoup- 
‘ ment could be made in such an action, held, that the agent had 
not such a vested interest in the commissions, that he could not be 
deprived of it by a justifiable discharge from his agency. The court 
said: ‘* Whatever right the defendant had to the commissions was 
under the contract, but when that ceased to operate through his 
own misconduct, there was no longer any foundation for his future 
right torest upon.’’ There can be no doubi of the correctness of the 
decision, but it is worth noting, because this contract is the usual 
contract with insurance agents. 





JAMES LUDLAM vv. ALICE BUCKINGHAM AND HUSBAN)). 
[N. J. Court of Errors & Appeals. March Term, 1885. ] 
Equity—Partnership—Speci fic Performance. 


Argued at November Term, 1884. 

Mr. T. N. McCarter for Appellant. 

Prof. Dwight, Mr. Buckingham and Mr. Stevens for Respond- 
ents. 

Maatg, J., read the opinion of the court: 

Syllabus prepared by the Judge. 

A firm owning, as partnership property, real estate, was dis- 
solved by the death of one of the two partners. The settlement of 
the partnership affairs was proceeding in the Court of Chancery in 
a suit pending between the surviving partner and the executrix of 
the deceased partner, who had by his will acquired his interest. 
Under such circumstances the parties entered into a written con- 
tract for the sale of all the real estate to the executrix, who was to 
pay for it by procuring releases of some mortgages which encum- 
bered it, and by also depositing in court $30,000, to be disposed of 
in the settlement, The executrix failed to perform her part of the 
contract and, the mortgages having been foreclosed, a sale under a 
decree of foreclosure divested the interest of the parties and ren- 
dered specific performance of the contract impossible. The sur- 
viving partner filed a supplemental bill by leave of court, praying 
that the losses sustained by the partnership estate by the breach 
of the contract should be ascertained and decreed to be paid or ac- 
counted for by the executrix. 

1. Whether the relief asked is under such circumstances within 
the jurisdiction of a court of equity, not decided. 

2. If the court has jurisdiction the relief should be granted un- 
der the same rules which are applicable to the granting of relief 
by way of specific performance, and if he who seeks relief was un- 
able to perform the contract on his part, or his conduct in the trans- 
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action was wanting in fairness and equity, the relief should be 


denied. 


8. In this case the contract could not have been performed by 
the surviving partner according to its terms, and his conduct re- 
specting it was so inequitable as to justify the refusal of the relief 


he sought. 
Decree affirmed. 





GUSINE FREIKNECHT v, MAGDALENA MEYER. 


[N. J. Court of Errors and Appeals. 


Equity Pleading—WMistake of Law and 
Mistake of Fact.—1. A bill to redeem al- 
leged that the defendant was a mortgagee in 
possession, that the complainant was owner 
of the equity of redemption and was ready 
to pay the mortgage debt The answer al- 
leged that the defendant had become the 
owner of the absolute title, by purchasing 
the complainant’s equity of redemption un- 
der a justice’s court judgment against the 
complainant docketed in the Common Pleas; 
the complainant filed a general replication ; 
Held, that the question whether the title un- 
der the docketed judgment was valid or void 
on its face, was properly put in issue. 

2. On such an issue the proper practice in 
Chancery is to send an issue on the legal 
title to be tried at law, orto retain the bill 
until an action can be brought at law to 
try the legal title, or until an action pending 
at law for that purpose can be determined ; 
and the court of equity can so control the 
action at law that the legal question may be 
decided. If the parties waive a trial at law 
the court of equity is at liberty to decide the 
question for itself, 

3. Tasto v. Klapping, 14 Vroom 443, re- 
affirmed. 

4. When parties have acted under a mu- 


March Term, 188s. ] 


tual mistake of law, and the party jeopar- 
dized thereby can be relieved without sub- 
stantial injustice to the other side, equity 
will afford redress, especially if the party to 
be benefited by the mistake invokes the aid 
of equity to put him in a position where the 
mistake will become advantageous to him 

5. A mortgagee, having recovered in a 
court for the trial of small causes a judgment 
against the mortgagor for a debt other than 
the mortgage debt, docketed the judgment in 
the Common Pleas and at a sheriff’s sale 
under execution from the Pleas bid in the 
mortgaged premises, believing that she was 
purchasing a good title thereby. The mort- 
gagor, believing that the mortgagee had 
thereby secured an absolute title, surren- 
dered possession to her, and thereafter the 
mortgagee, with the knowledge of and with- 
out objection from the mortgagor, used the 
property as her own and placed substantial 
and permanent improvementsthereon. Sub- 
sequently the mortgagor discovered that the 
constable’s return to the execution from the 
trial court was so defective as to render the 
docketing and sheriff’s sale illegal and void, 
and thereupon filed a bill to redeem, He/d, 
that she must pay the mortgagee the value 
of the improvements. 


Messrs. FE. D. & W. B. Gillmore for complainant. 

Mr. Joseph A. McCreery for defendant. 

The opinion of the court was delivered by 

Dixon, J.: The first question arising touches the sufficiency of the 


bill. 


The most important part of a bill in equity is that denomi- 








nated the ‘‘stating part,’’ in which should be set forth all the facts 
fundamentally material to the complainant’s case, actually essen- 
tial to it as a portion of its very consistency, and none others. Far- 
ren’s Bill in Chancery, pp. 15, 30. Formerly the bill contained 
very little more than the stating part, Partridge v. Haycraft, 11 
Ves. 570, and if the defendant, by plea or answer, introduced new 
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matter, which made it necessary for the plaintiff to put in issue 
some additional fact on his part in avoidance of the new matter, 
that was done by a special replication. Story’s Eq. Pl., Sect. 873. 
A general replication would only bring the truth of the new mat- 
ter. Lovett v. Demarest, 1 Hals. Ch., 113. But special replications 
having now gone out of use, there have been substituted in their 
room either amendments of the bill, or what is styled the charging 
part of the bill. This latter usually consists of some allegations 
that set forth the matters of defense or excuse which it is supposed 
the defendant intends or pretends to allege in justification of his 
non-compliance with the plaintiff's right or claim ; and then charges 
other matters which disprove or avoid the supposed excuse or de- 
fense. It is sometimes also used for the purpose of obtaining a dis- 
covery of the nature of the defendant’s case, or to put in issue some 
matter which it is not for the interest of the plaintiff to admit. 
Story’s Eq. Pl., Sec. 31; Mitford’s Ch. Pl., p. 50. The charging 
part of the bill is however often omitted, and does not seem indis- 
pensable in any case. Story’s Eq. Pl., Sec. 33; 1 Dan. Ch., 376. 

It thus appears that if the complainant has averred in the bill 
all the facts necessary to constitute his right to the relief sought, 
and intends to rely upon a mere denial of the matters which the 
defendant may assert to defeat his claim, he can safely dispense 
with the charging part of the bill and the special replication. The 
stating part of the bill and the general replication will put in issue 
everything essential to his relief. 

The complainant urges that the question whether the defendant’s 
title was good or bad depended upon the sufficiency or insufficien- 
cy of the constable’s written return to his execution, and hence was 
a question of law, the correct solution of which the defendant was 
bound to. know ; that therefore the defendant is chargeable with 
knowledge that she had no title except under her mortgages, and 
so must be held to have made the improvements as mortgagee ; and 
that a mortgagee is not entitled to reimbursement beyond necessary 
repairs. 

No doubt the general rule both at law and equity is ignorantia 
juris haud excusat, as the courts of this state have repeatedly de- 
clared. Garwood v. Eldridge, 1 Gr. Ch., 145; Bentley v. Whit- 
more, 3 C. E. G., 366; Hampton v. Nicholson, 8 C. E. G., 423; 
Hayes v. Stiger, 2 Stew., 196. The rule, however, has not been con- 
sidered universal and inflexible Thusin Champlin v. Laytin, 6 
Paige, 189, 195, Vice Chancellor McCounn said, ‘‘ As a general rule 
this court does not relieve upon the ground of a mistake in matters: 
of law, because every man is presumed to have a knowledge of the 
law. Yet there are cases in which this court will interfere upon 
the ground of such mistake, as for instance, if both parties should 
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be ignorant of a matter of law, and should enter into a contract for 
a particular object, and the result according to law should be differ- 
ent from what they mutually intended, there on account of the 
surprise or immediate result of the mistake of both, there can be no 
reason why the court should not interfere to prevent the enforce- 
mentof the contract and to relieve from the unexpected conse- 
quences of it. To refuse would be to permit one party to take an 
unconscientious and inequitable advantage of the other and to de- 
rive a benefit from a contract which neither of them ever intended 
it should produce.’’ On this principle he based his decree. On ap- 
peal, (Id. 202) Chancellor Walworth, affirming the decree for other 
reasons, refrained from expressing any opinion one way or the other 
upon the point of the decision below, which he said presented great 
difficulties on both sides. In the Court of Errors, 18 Wend., 407, 
notwithstanding Justice Bronson’s elaborate and forcible presen- 
tation of the opposite view, Senator Paige stated his concurrence in 
the principle laid down by the Vice Chancellor. 

So, in England, Sir John Leach, V. C., in Naylor v. Winch, 1 
S. and 8. 555, said, ‘‘If a party, acting in ignorance of a plain and 
settled principle of law, is induced to give up a portion of his in- 
disputable property to another under the name of compromise, a 
court of equity will relieve him from the effect of his mistake ;” 
and in Clifton v. Cockburn, 3 M. & K. 76, Lord Brougham said, ‘‘I 
think I could, without much difficulty, put cases in which a court 
of justice, but especially a court of equity, would find it an ex- 
tremely hard matter to hold by the rule and refuse to relieve 
against an error of law.’’ Likewise in Stone v. Godfrey, 5 DeG. 
M. and G. 76, Lord Justice Turner stated that he had no doubt the 
court had power to relieve against mistakes in law as well as 
against mistakes in fact. Similar dicta by all the justices appear 
in Rogers v. Ingham, 3Ch. Div. 351. See also Stapilton v: Stapil- 
ton, 2 L. C. in Eq. 1675. 

In the recent case of Cooper v. Phibbs, 17 Ir. Ch. Rep. 73, the 
Lord Chancellor of Ireland said, ‘‘ No doubt a mistake in point of 
law may be corrected both in this court and in a court of law. 
This is now, perhaps, sufficiently established, though it was for 
some time a subject of controversy in courts of law;’’ and finally, 
when the case reached the House of Lords, L. R. 2 H. L. 149, Lord 
Westbury used this language: ‘‘It is said ignorantia juris 


.haud excusat ; but in that maxim the word ‘jus’ is used in the 


sense of denoting general law, the ordinary law of the country. 
But when the word ‘jus’ is used in the sense of denoting a private 
right, that maxim has no application. Private right of ownership 
is a matter of fact; it may be the result also of matter of law, but 
if parties contract under a mutual mistake and misapprehension 
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as to their relative and respective rights, the result is that that 
agreement is liable to set aside as having proceeded upon a com- 
mon mistake.’’ To the same effect is the language of Lord Chelms- 
ford in Earl Beauchamp v. Winn, L. R. 6 H. L. 223, 234, concur- 
red in also by the other law lords. 

These citations, and others of similar purport might be added, 
sufficiently indicate that in a court of equity at least a man is not, 
under all circumstances, to be regarded as fully comprehending all 
his legal rights and duties, so far as they grow out of facts which 
he knew or with reasonable diligence might have learned. Indeed 
one large branch of equity jurisprudence, the reformation of writ- 
ten instruments, appears to rest mainly upon an exception to such 
a doctrine ; for if parties acquainted with the tenor of documents 
which they execute are to be conclusively presumed to know also 
their legal import, it would seem that there could be no room for 
the notion that the writings did not express their real intention. 
But constantly courts of equity reform the most solemn instru- 
ments, upon the ground, not that the parties have inserted words 
which they meant to exclude, or omitted words which they meant 
to insert, but that the language does not express their agreement; 
that they cid not put upon the terms employed the same construc- 
tion as the law does, in short, that there was a mutual mistake of 
law, using the word ‘‘law”’ in its broader sense. Weller v. Rola- 
son, 2C. E. G., 13; Green v. M. & E. R. R. Co., 1 Beas., 165; 2 
McCarter, 469 ; Wanner v. Sisson, 2 Stew., 141; Stiner v. Hayes, 
9 Stew., 364, 11 Stew., 654. 

In this state of the decisions and dicta it would be scarcely pru- 
dent to attempt to lay down a very comprehensive rule for the 
relief in equity against mistakes of law. Iam not prepared to 
agree with Lord Westbury that in all cases the ownership of prop- 
erty is to be classed among matters of fact, or that in the maxim 
‘*ignorantia juris haud excusat,’’ just denotes only general law, 
the ordinary law of the country as distinct from the legal inter-. 
pretations of private instruments. But I think it will be found to 
accord with the decisions and with the safe and equitable conduct 
of affairs, to establish this rule that whenever the mistake of law 
is mutual, and the party jeopardized thereby can be relieved with- 
out substantial injustice to the other side, there equity will afford 
redress, especially if the party to be benefited by the mistake in- 
vokes the aid of equity to put him in a position where the mistake 
will become advantageous to him. 
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WILLIAM GULICK v. MARY F. GULICK. 
[N. J. Court of Errors and Appeals. March Term, 1885. ] 


Attorney and Client—Privilege.--When pursuance of such common retainer are not 
two persons employ an attorney inthe same __ privileged inter sese. 
business, communications made by them in 


Messrs. Vanderbilt & Stewart for appellants. 

Mr. Hageman for defendant. 

Breastey, C. J.: In the trial of a case on reference before Vice 
Chancellor Bird an attorney at law was offered as a witness in be- 
half of the respondent, to prove certain statements which had been 
made to him by the appellant. A motion was madeat the hearing 
to exclude such testimony on the ground that the statements in 
question were made as part of a privileged communication from a 
client to his counsel. This contention prevailed, but on an appeal 
to him the Chancellor took a different view, holding the testimony 
admissible for the reason that in the transaction to which the 
statement which was offered to be proved related, the attorney 
in that business was acting professionally for both appellant and 
respondent, and that, as a consequence, what either of such par- 
ties stated was not private nor privileged inter sese. 

The evidence fully sustains the conclusion that this was the atti- 
tude of the attorney towards these litigants in the matter referred 
to, and such being the situation the law reasonably declares that 
the attorney, being the adviser of both parties, cannot be regarded 
as the depositary of confidential communications from the one side 
or the other. I have never supposed that the rule of law on this 
subject was in any degree uncertain ; it is to be found in any of 
the text books. This Mr. Wharton says, Vol. 1, sec. 587: ‘‘It 
is easy to conceive of cases in which two or more persons address 
a lawyer as their common agent. So far as concerns a stranger 
their communications to the lawyer would be'privileged. It is 
otherwise, however, as to themselves ; as they stand on the same 
footing as to the lawyer either could compel him to testify against 
the other as to their negotiations.”’ 

The only difficulty in the case was to establish the status of the 
attorney as the common counsel of these parties; the case is not 
very conclusive with respect to all the communications in question, 
and this was probably the point of difficulty before the Vice Chan- 
cellor, but that question being settled the pertinent rule of law is 
not in doubt. 

Let the order appealed from be affirmed. 

It is proper to add that it is not to be inferred from the foregoing 
decision that the question whether an order of the character of this 
one brought for review on this case is appealable, has been consid- 
ered by this court. The point was not raised and is not adjudged. 
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OSCAR GREEN v. EXECUTORS OF WM. JAMES, DEC’D. 
[N. J. Court of Errors and Appeals. March Term, 1885. ] 


Sale—Fraudulent Concealment. 
Syllabus prepared by the Court: 


1. If a vendor conceals from the vendee some fact which is ma- 
terial to the interest of the vendee, which is within the knowledge 
of the vendor, and which it is his duty to disclose, the concealment 
is fraudulent and vitiates the sale. 

2. A duty to disclose exists, when it expressly appears by the 
language of the parties or is necessarily implied from the circum- 
stances of the case, that one party is actually reposing trust and 
confidence in the other and the latter knows it. 

3. When a vendor, before and without reference to any sale, has 
published false statements touching the value of the article sold, 
and in the negotiations for sale he is apprised that the vendee has 
heard those statements and is relying on their truth in making his 
purchase, and has no available means of ascertaining their falsity, 
silence on the part of the vendor isa fraudulent concealment viti- 
ating the sale. 

4. Where a sale of bank stock belonging to an estate was effected 
by one of three executors through a fraudulent concealment : Held, 
That the vendee could rescind the sale, and was entitled to a decree 
aguinst all the executors for reimbursement out of the estate, not 
only of the purchase price, but also of any assessments upon the 
stock which he had been legally compelled to pay as shareholder. 

Messrs. C. & R. W. Parker for appellants. 

Mr. W. S. Gummere and Mr. T. N. McCarter for respondents. 

Chancellor’s decree affirmed. 





JOHN GRAY, ADM’R, v. ELIZABETH GRAY. 
[N. J. Court of Errors and Appeals. March Term, 1885. ] 


Evidence — Limitations— Husband and husband. 
Wife—On a bill filed by the wife for moneys Qu. As to the application of the statute of 
received for her by her husband, she cannot limitations to a debt due from the husband 
be a witness to prove the admissions of her to the wife ? 


Mr. Alfred Mills for appellant. 

Mr. J. H. Neighbour for respondent. 

Beas ey, C. J.. This bill was exhibited by a widow against the 
administrator of her husband, to recover certain sums of money 
which belonged to her as her separate estate, by force of the act 
relating to married women, and which he had received in her be- 
hoof during coverture. 
One of the exceptions to the proceeding in the court below was 
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leveled at the admission of the testimony of the widow, relating to 
sundry conversations between herself and her husband, in which 
he acknowledged the receipt of the moneys in question, accom- 
panying such admissions with promises to repay them when re- 
quested. These conversations were plainly inadmissible as they 
were expressly prohibited by the act that qualifies as witnesses the 
parties to the suit, to a limited extent, when either plaintiff or de- 
fendant is such in a representative capacity. But the case of the 
respondent is not seriously impaired by the rejection of this testi- 
mony, for the facts necessary to support ber claim are amply 
proved by the residue of the evidence. It is shown beyond rational 
dispute that the moneys claimed were the property of the wife, 
and were received by her husband for her during coverture with 
the understanding that he would hold them for her benefit and as 
her guasi trustee. It is not to be questioned that under such cir- 
cumstances, in the absence of qualifying conditions, the estate of 
the husband must account in equity in a suit by the widow for the 
moneys thus received and held. 

On the argument of this appeal the statute of limitations was 
relied on asa bar to this claim. How far the statute referred to is 
applicable is obviously a debatable question. That a stale claim 
of this character would be open to the gravest suspicion, and 
would often be rejected in a court of conscience on its own peculiar 
methods of dispensing justice, is evident at a glance; but the stat- 
ute of limitations is applicable by its terms only to actions at law 
and is useful only by analogy in relation to equitable titles and 
estates. Inasmuch as the wife during coverture, by force of our 
statutes, and the general regulations of our legal system, cannot 
sue nor be sued by her husband at law, the act in question can 
under no circumstances be applicable by its terms to debts due to 
her from him, and the consequence is such debts, in their relation 
to the passage of time, must be regulated altogether on an equita- 
ble basis. But it is not necessary at the present time to do more 
than to advert to this subject, as in the present case it appears that 
by allowing the time that the running of the statute is suspended 
by the death of the debtor, six years had not intervened between 
the arrival of this right of action and the filing of this bill. This 
question, therefore, is not in the case. 

Let the decree be affirmed. 





Writ of Error—/urisdiction of Court of 
Errors.—A writ of error will not go directly 
from the Court of Errors to the Oyer and 
Terminer. 

The legislature cannot sanction such a 
proceeding, as it is one of the prerogatives of 
the Supreme Court to exercise, in the first 
instance, jurisdiction in such cases. 
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ETRIES ads, STATE. 
[N. J. Court of Errors and Appeals. 





March Term, 1885. ] 


Final judgments in the Circuit Courts may 
be transferred to this court by writ of error 
by a direct procedure ; but this is an excep. 
tional case created by the Constitution itself. 

The case was contained in a written state- 
ment said to have been agreed to by the at- 
torneys, This cannot be considered on writ 
of error. 









Mr. John Schomp for plaintiff. 

Mr. W. V. Steele for defendant. 

BEASLEY, C. J.: This writ of error must be dismissed. It is a 
writ issuing out of this court directed to the Court of Oyer and 
Terminer in a criminal case ; and it has been repeatedly held by this 
court that such a proceeding is inefficacious and void. It is one of 
the inherent prerogative rights of the Supreme Court, originally 
possessed by it and established in it by the constitution of the 
state, to supervise all the errors and irregularities of the inferior 
tribunals, and when such errors ‘have occurred the remedy, in the 
first instance, must be sought in that tribunal. By the constitu- 
tion the jurisdiction of this court as a court of the last resort was 
not enlarged, except that in the 3rd clause of section 5, of article 
6, it is declared that ‘‘ final judgments in any Circuit Court may 
be brought by writ of error into the Supreme Court, or directly 
into the Court of Errors and Appeals.’’ This appears to be the 
only instance in which the makers of the constitution manifest an 
intention to diminish, in any degree, in favor of this court, the 
superintendence of the Supreme Court ; and in view of this, during 
the existence of a statute authorizing a procedure similar to the 
present one, more than one of such writs of error going from this 
court to the oyer were declared here to be mere nullities. 

But there is also another imperfection in the procedure which is 
of a fatal nature, that is that the case which it is designed to lay 
as a ground of judicial action in this court, is contained in a writ- 
ten statement which, it is said, the attorneys in the case have agreed 
to. Such a paper is utterly worthless and has no connection with 
this writ of error, for it is merely annexed without legal authority 
. to the writ, and therefore is not brought to this court by it. 

The writ must be dismissed. 
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COURT OF ERRORS AND APPEALS. 





[Abstracts of Decisions, May 4. ] 
NEW YORK, LAKE ERIE & WESTERN RAILWAY CO. v. STEINBRENNER. 


Master and Servant—Negligence—Contributory—Importation of. 


DepvuE, J.: This was an action for damages to the plaintiff caus- 
ed by a collision with the defendant’s train. The plaintiff and his 
four nieces were driving in a coach owned by one Martin, a livery 
stable keeper. The rulings of the judge and the exceptions were 
brought up by writ of error. The judge instructed the jury that 
if the plaintiff himself was guilty of negligence the plaintiff could 
not recover, but the court refused to charge that as a matter of law 
the plaintiff was guilty of negligence. In this the court was right. 

The judge refused to charge that the driver’s negligence was 
chargeable to the plaintiff. In this also he wasright. The rela- 
tion of the plaintiff and Martin was clearly uot that of master and 
servant ; citing Quarman v. Burnett, 6 M. and W. 499; Laugher v. 
Pointer, 5 C. B. 572. It is settled law that the hiring of a coach 
does not create the relation of master and servant between the 
hirer and the driver. 

The plaintiff's counsel relied on Thorogood v. Bryan, 8 C. B. 1, 
where it was held that the plaintiff was so identified with the 
driver of the omnibus that the negligence of the driver is sufficient 
to defeat the action for damages against the other party. Coltman, 
J., in that vase says the plaintiff chose the conveyance and must 
be held to be chargeable with the negligence of the driver. This 
case has been affirmed and applied to the case of a collision of two 
railway trains, but it is to be observed that the judges in citing 
this case always speak of it as not having been overruled. See 
note to Ashby v. White, 1 Sm. Ldg.; cases Addison on Torts ; Big- 
elow’s Ldg. Ca. 726-729. 

Bigelow says the only case where the so called identification has 
been applied is where the passenger has actively participated in 
the management of the vehicle. The doctrine was repudiated in 
Bennet v. N. J. R. R. and Tr. Co., 7 Vroom 225. There is no dis- 
tinction in this respect between a public conveyance and a private 
conveyance, and there is no distinction in the fact that the identi- 
fication is only sought to be used tu establish contributory negli- 
gence to bar an action. The relation of master and servant, if es- 
tablished at all, must be sufficient to create liability to third per- 
sons. It cannot be created for one purpose alone. There may be 
circumstances as pointed out in Quarman v. Burnett, under which 
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the hirer of the coach may be liable not only for contributory 
negligence, but also to an action from third persons; but unless he 
would be liable to third persons he is not chargeable with contribu- 
tory negligence. Under any other doctrine the plaintiff would be 
forced to mount the box and take charge of the driving and in case 
of accident would be put to an action against an irresponsible per- 
son. In the present case there were no special circumstances to 
show that the plaintiff took special control of the driver. The 
plaintiff is not chargeable with the negligence of the driver, and is 
entitled to recover. 

Judgment affirmed. 

Messrs. C. and R. W. Parker for plaintiff in error. 

Mr. FE. T. Patton, for defendant in error. 





N, Y. L. E. & W. R’Y CO. v. HARNEY. 
Corporation—Tort— Ultra Vires. 


A corporation cannot defend itself in an action for a tort done by 
it on the ground that the business in the prosecution of which the 
tort was done was wltra vires. 

The plaintiff was injured by the mismanagement of astreet horse 
car; the defendant contended that even if the jury found that it ran 
sucli that, as it had no franchise so to do, it could not be liable to 
the action, Held, That such defense was untenable. 

The agent of the railroad company ejected wich unnecessary vio- 
lence a passenger from the cars, Held, The company was liable for 
the hurts to the passenger done in the course of such ejection. 

Messrs. C. & R. W. Parker for plaintiff in error. 

Mr. R. B. Seymour for defendant in error. 





CUBBERLY v, CUBBERLY. 


Fraud—Reformation of Contract—Specific Performance. 
BEASLEY, C. J.: This decree is affirmed onthe ground that the 
stipulation upon which the equity of the respondents depends was 
kept out of the written agreement by the conscious contrivances of 
_the appellant. Such stipulation should therefore be ingrafted into 
the contract and such contract thus reformed should be specifically 
performed. 
Messrs. Robbins & Hartshorne for appellant. 
Mr. E. 8S. Campbell for,respondent. 
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QUINN v. NEW JERSEY LIGHTERAGE CO. 
(U. S. Circuit Court, E. D. New York. April 2, 1885.] 


Master and Servant—Jnjury to Servant ble to a servant for the negligence of a vice- 
— Negligence of Vice-Principal while Acting principal in doing the duty of a fellow ser- 
as Fellow Servant.—An employer is not lia-- vant of the person injured. 

Motion for new trial. 

Mr.Charles J. Patterson for complainant. 

Messrs. Benedict, Taft & Benedict for defendant. 

Wa LLacE, J.: The plaintiff was injured by the negligence of the 
captain of a barge, owned by the defendant, while engaged in load- 
ing the barge with iron rails. The captain at the time was assisting 
the plaintiff and other employes in the work. In loading the rails, 
two men worked on the hand-winch, one hooked the tongs upon 
the rails, and two pushed and guided the rails into the barge, 
when they were raised by the-men at the winch; and it was the 
duty of the man at the tongs to give the order to hoist to the men 
at the winch when the tongs were properly hooked. Prior to the | 
accident, one Lee had been at the tongs, and the captain had been 
helping one of the men at the winch. At the time of the accident, 
the captain was at the tongs, and the plaintiff was one of the men 
to guide the rails. The captain gave the order to hoist premature- 
ly, and the rail fell upon the plaintiff, inflicting the injuries for 
which his suit was brought. 

Upon the trial the judge instructed the jury that the negligence 
of the captain was the negligence of the defendant, and the motion 
for a new trial raises the question whether that instruction was 
correct. Stated in other terms, the question is whether an em- 
ployer is liable to an employe for the negligence of a vice-principal 
in doing the duty of a co-employe of the person injured. 

It was assumed at the trial that the recent case of Chicago, etc., 
R. Co. v. Ross, 112 U. 8. 377, 8. C.5 Sup. Ct. Rep. 184, was an 
adjudication in point which is controlling in this court, and the 
instructions to the jury were given in consequence. The only 
question in that case wag whether the corporation defendant was 
liable to an engineer managing the locomotive of a freight train 
who was injured in consequence of the neglect of a conductor of 
the train to communicate instructions to the engineer essential to 
the safety of the train ; the conductor, by the regulations of the 
corporation, being in control of the train and of all employes on it, 
and responsible for all its movements. The court held that the 
conductor did not occupy the position of a co-employe with the 
engineer. Mr. Justice Bradley, delivering the opinion, used this 
language: ‘‘ A conductor, having the entire control and manage- 
ment of a railway train, occupies a very different position from the 
brakemen, the porters, and other subordinates employed. He is 
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in fact, and should be treated as, the personal representative of the 
corporation, for whose negligence it is responsible to subordinate 
servants.”’ 

The case turned upon this point, and it having been ruled against 
the defendant it was not necessary to decide any other question. 
The conductor was charged with the duty of giving instructions, in 
the absence of which the engineer could not perform his duties in- 
telligen ly, or protect himself or his employes from danger. The 
engineer was injured in consequence of the conductor’s failure to 
perform this duty. As he was not a co-employe of the engineer, 
the risk of the conductor’s negligence was not among those inci- 
dent to the employment which the engineer impliedly assumed 
when he engaged in the service of the corporation. 

The decision is of marked significance, because it departs from 
the rule established by the courts in England, New York, and 
Massachusetts, and other courts, that all those are fellow servants 
. who are engaged in a common object in the business of the em- 
ployer, whether they are of thie same grade of authority or not. 
The doctrine uf these authorities is that all the employes of the 
same employer, engaged in carrying forward the same general en- 
terprise, although in different departments and in different ranks 
of supremacy, are co-employes, who, by the implied terms of their 
employment, assume towards the employer the risks arising from 
the negligence of any of their number. The Ross Case, on the 
other hand, is in line with Cowles v. Richmond, etc., R. Co., 84 N. 
C. 309 ; Chicago, etc., R. Co. v. Bayfield, 37 Mich. 205 ; Whalen v. 
Centenary Church, 62 Mo. 326; and decisions in Ohio and Ken- 
tucky cited in the opinion. 

The case does not touch the question here, which is, not whether 
the defendant is liable to a subordinate employe for the negligent 
act of the captain in the discharge of his duty, but whether the 
defendant is liable for the negligence of the captain, not as captain, 
but as a subordinate employe. The solution of this question de- 
pends upon the implied obligation assumed by an employer to his 
servant. Unless there is a breach of that obligation there is no 
negligence. Briefly stated, this obligation is that the employer 
will not expose the servant to any unreasonable hazards, in view 
of the nature of the services to be performed. As to those things 
which are to be done by the employer personally he undertakes 
not to be negligent. As to those things which he is not to do per- 
sonally he undertakes to use due care to see that they are properly 
done; and as incidents of this obligation he is to use due care to 
provide safe appliances and facilities for the servant in the service 
to be performed, and to employ competent fellow servants to assist 
him, if fellow servants are required. Those things which are to 














QUINN wv. N. J. LIGHTERAGE CO. 179 


tbe done by the employer personally are employer's duties, and if 
he delegates them to others he undertakes for their proper dis- 
«charge precisely as though he personally were to discharge them. 

Conversely, the servant who engages in the employment of an- 
other for the performance of specified duties, takes upon himself 
the natural and ordinary risks and perils incident to the perform- 
ance of such services, and, in legal presumption, his compensation 
is adjusted accordingly. Among these risks are those arising from 
the carelessness and negligence of fellow servants ; because these 
are risks which are incident to the service, and he can as effectually 
guard against them as the employer. This has been deemed to be 
the law by all the authorities, beginning in England with Priestley 
v. Fowler, 3 Mees. & W. 1, and in this country with Murray v. 
South Carolina R. Co., 1 McMul. 385, and Farwell v. Boston & W. 
R. Co., 3 Mete. 49; and the doctrine is reiterated in Hough v. Rail- 
way Co., 100 U. 8. 213. 

If it is within the contemplation of both the employer and em- 
ploye that when the former fully discharges his duty of prepara- 
tion and general supervision for the particular service, all other 
incidental risks are assumed by the latter, and are included in his 
compensation, it follows logically that the employe can only allege 
negligence when the employer has failed, either in person or by his 
agents, efficiently to discharge his duty. If an employer does not 
andertake responsibility to a servant for the acts which are ordi- 
narily to be performed in the service by a co-servant, there is no 
reason why he should be held liable for the negligent performance 
of ‘those acts. And if the duty negligently performed is not the 
master’s duty, but a servant’s duty, the servant injured has no 
right to complain unless the employer was negligent in selecting 
the co-servant. 

The distinction between the acts of negligence for which the 
master is liable, and those of which the employe assumes the risks, 
is well stated in Davis v. Central Vermont R. Co., 45 Amer. Rep. 
593, S. C. 55 Vt. 84, as follows: 

‘*The rule of law which exempts the master from responsibility 
to the servants for injuries received from the ordinary risk of his 
employment, including the negligence of his fellow-servants, does 
not excuse the employer from the exercise of ordinary care in sup- 
plying and maintaining suitable instrumentalities for the perform- 
ance of the work required. One who enters the employment of 
another has a right to count on this duty, and is not required to 
assume the risks of the master’s negligence in this respect. The 
fact that it isa duty which must always be discharged, when the 
employer is a corporation, by officers and agents, does not relieve 
the corporation from the obligation. The agents who are charged 
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with the duty of supplying safe machinery are not, in the trae 
sense of the rule, to be regarded as fellow-servants of those who 
are engaged in operating it. They are charged with the master’s 
duty to his servant. They are employed in distinct and independ- 
ent departments of service, and there is no difficulty in distinguish- 
ing them, even when the same person renders service by turns ip 
each, as the convenience of the employer may require. In one, 
the master cannot escape the consequence of the agent’s negli- 
gence ; if the servant is injured in the other, he may.”’ 

The true inquiry in this case is whether the character of the act. 
of the captain was one which it was incumbent upon the defendant 
to see properly performed. This is the rule of Crispin v. Babbitt, 
81 N. Y. 516, where it was held that the liability of a master for 
an injury to an employe, occasioned by the negligence of another 
employe, does not depend on the grade or rank of the latter, but 
upon the character of the act, in the performance of which the 
injury arises. In that case, the plaintiff was injured by the act of 
the manager and superintendent of defendant’s factory, who care- 
lessly started a wheel while the plaintiff was occupied with the 
machinery. The court below refused to charge that this was the 
act of an operative for which the defendant was not liable, and the: 
court of appeals held this refusal to be error and reversed the 
judgment. Rapallo, J., delivering the opinion of the court, 
approved the language of Church, C. J., in Flike’s Case, 53 N. Y. 
549, as follows: 

‘* The true rule, I apprehend, is to hold the corporation liable for 
negligence in respect to such acts and duties as it is required to 
perform as master, without regard to the rank or title of the agent 
intrusted with their performance. It is as to such acts the agent 
occupies the place of the corporation, and the latter is liable for 
the manner in which they are performed.”’ 

This was also held in Hoke v. St. Louis, etc., R. Co., 11 Mo. App. 
574, where it was determined that where a road-master of a railroad 
company, having superintendence of the road department, was 
negligent in an act which he assumed to do asa mere boss of a 
gang, and a workman was injured, the company was not liable as 
for the negligence of a vice-principal. The court used this lan- 
guage : 

“* But just as the tortious act of a servant to make the employer 
liable must pertain to the particular duties of that employment, so 
the wrongful act of avice-principal or alter ego must be an act done 
by him as vice-principal. The fact that he is vice-principal in one 
department of the business does not make all his acts the acts of a 
vice-principal.”’ 

Applying the rule to the present case, where the captain of the 
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barge was not performing a captain’s duty while working at the 
tongs, but that of a common laborer, his negligence was not that 
of a vice-principal but of aco-laborer. If he had directed any of 
the men assisting the plaintiff to do that particular part of the work 
which he undertook to do himself, as he might have done if he 
had seen fit, and the plaintiff had been injured by the fault of the 
one thus selected, the defendant would not have been liable, in the 
absence of proof that the captain had selected an incompetent man 
for the place. The plaintiff has no more ground of complaint than 
he would have had if he had been injured by the carelessness of 
any of his fellow laborers. It was the act of a co-servant, and 
among the risks incident to the employment which the plaintiff 
impliedly assumed when he engaged in the work. The captain 
exercised no more control over him than did the other laborers. 
A new trial is therefore ordered. 


ABRAHAM A. CORTELYOU v, PETER Q. HOAGLAND AND ALEXANDER B. BROKAW., 


[Court of Chancery of New Jersey. February Term, 1885. ] 


Statute of Frauds.—Default of another holders to save him harmless except as to 
— Law and Equity.—A stockholder of a cor- his own share of what he might have to pay. 
poration endorsed a note of the company for He/d, that the agreement of indemnity was 
the accommodation of the company and __ not within the statute of frauds and that the 
mpon the agreement of the other stock- remedy at law was adequate. 


Bill for relief on general demurrer. 

Mr. P. H. Githooley for Brokaw. 

Mr. J. J. Bergen for Hoagland. 

Mr. A, A. Clark for complainant. 

THE CHANCELLOR: The case made by the bill is that the com- 
plainant, being a director and stockholder of The Neshanic Cream- 
ery Association, a corporation of this state, endorsed the promis- 
sory note of the company for $12,000 as an accommadation en- 
dorser, in order that it might be discounted to raise money needed 
for the business of the corporation ; that to induce him so to en- 
dorse the note the other seven directors (who were also stockhold- 
ers) of whom the defendants were two, agreed with him, that if 
he would do so they would jointly and severally respond to him 
and save him from all loss thereby incurred, except one-eighth to 
be borne by himself ; that in consideration, and only in considera- 
tion of that agreement to indemnify him, he indorsed the note ; 
that he was compelled to pay the amount of it and that the others 
have paid him their shares, but the defendants refuse. 

The suit is brought to recover of them the amounts due from 
them on their indemnity. The defendants demur on the ground 
that the agreement being oral merely, is within the statute of frauds 
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and also on the ground that the complainant has an adequate rem- 
edy atlaw. The agreement is not within the statute of frauds. 
Bro. St. Fr., 161; Apgar v. Hiler, 4 Zab., 812 ; Thompson v. Cole- 
man, 1 South., 216. There is clearly an adequate remedy at law 
and no reason for recourse to equity. The demurrer will be allowed_ 


ANDREW KIRKPATRICK ». CITY OF NEW BRUNSWICK. 
[Court of Chancery of N. J. May Term, 1885.] 


Lien for Taxes—Limit Fixed by Statute is Absolute—Act of 1875 Constitutional— Sales 
Held Void. 


There was a cloud on complainant’s title to lands in New Bruns- 
wick, they having been sold illegally, it is alleged, for unpaid 
taxes. The charter of New Brunswick provided that all real taxes. 
assessed therein should be and remain liens on the lands so as- 
sessed for two years from the third Tuesday in December of each 
year. Subsequently, in 1875, a supplement to the general tax law 
of the state was passed, which provided that such taxes should be 
liens for two years from the first Tuesday in September of each 
year. After the enactment of the act last referred to the muni- 
cipal authorities of New Brunswick continued to proceed under 
the previous law, and sold lands for unpaid taxes after the expi- 
ration of two years from the first Tuesday of September in the 
year in which they were assessed. On the part of the complainant 
it was contended that such sales were wltra vires and void. On 
the part of the defendants it was urged that the act changing the 
time as aforesaid, during which real taxes should continue to be 
liens, was unconstitutional because its title failed to disclose its 
object, and also because it violated the constitutional provision 
that taxes should be assessed under general laws and by uniform 
rules. It was also argued that the lien continued after the expira- 
tion of the time limited in said act so far as the owner (as in the 
case in hand) was concerned, even though it might not continue 
against subsequent purchasers or encumbrances. 

The Chancellor holds that the act of 1875 is constitutional, that 
it relates to but a single object, which is expressed in its title, and 
that under such circumstances the degree of particularity in the 
titles of legislative acts rests in the discretion of the Legislature ; 
further, that the constitutional requirement that taxes shall be as- 
sessed under general laws, refers to the principle by which taxes are 
assessed, and not to the machinery by which they are assessed and 
collected. ‘he Chancellor also holds that the lien of taxes is created 
solely by statute, and continues only during the the time fixed by 
the Legislature, and that by the plain language of the acts in ques- 
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tion the failure of the municipal authorities of New Branswick to 
sell within the limited period exhausts their remedy against the 
land. The result of this decision is that the sales in question were 
declared void. 
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N. J. COURT OF ERRORS AND APPEALS. 


[Abstracts of Decisions. } 
GAINES v. SMITH. 





Partition. 

Dixon, J.: Plaintiffs are owners in possession of life estate in 
lands in Morris county and owners in remainder of one half ; the de- 
fendants are owners of the other half. They asked for a partition of 
the remainder and asale. The partition was granted, and the court 
ordereda sale. Defendants say that the sale of the remainder could 
not be made. No sale of lands of a person sui juris can be made 
by common law. There are three statutes contained in $§ 25-30 of 
the Partition Act, Revision, p. 801; P. L. 1852, 157; 1858, 478 and 
1861, 318. The statute of 1852 does not authorize sale without the 
consent of the owners of the particular estate, nor even with 
that can a sale be made of the remainder alone. The remainder- 
men are not obliged to take the risks of a sale of their uncertain 
estate. The whole estate must be sold together, if any sale is made. 

The question as to parties is not involved in this appeal but it is 
best to decide it. The trustees are made parties without the cestwi 
gue trustent. 

The trustees have not the present power of sale, nor to consent ; 
therefore to that extent they do not represent the cestwi que trust- 
ent. The persons interested must be made parties. 

The decree should be reversed. The bill should be dismissed un- 
less the plaintiffs will consent to amend. 

Mr. H. C. Pitney for appellant. 

Mr. B. Williamson for respondent. 





N. Y., LAKE ERIE & WESTERN RAILWAY CO. v. SAMUEL RANDEL, 
Contributory Negligence—Railroad Crossing. 
Drxon, J.: This was a case of a collision between a locomotive 
engine and the plaintiff's wagon, in which he was driving. The 
plaintiff looked and listened and brought his horse to a walk. The 
flagman did not appear until he was on the track and then he came 
out slowly and gave the warning too late. There was no error in 
the charge that there was no proof of contributory negligence. 
There was no error in the refusal to charge that the company in 
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ringing the bell had done enough. When the company creates 
circumstances of unusual danger they must take extraordinary 
precautions. 

Messrs. C. and R. W. Parker for plaintiff in error. 

Mr. Griggs for defendant in error. 





CHETWOOD v. BERMAN. 


CuIEF Justice: The appellant is not entitled tothe relief sought 
by him on the ground of his failure to enforce it in a reasonable 
time after the fraud was discovered. No opinion is intended to be 
intimated on any other point. 

Decree affirmed. 





STATE v. WOODBRIDGE. 
Sale for Taxes—Redemption. 


Error to the Supreme Court. 

THE CHANCELLOR: The object of the bill is to set aside a sale for 
taxes and to release the land. The question is whether a tender of 
the taxes and interest to a purchaser at a tax sale instead of to the 
town committee is good and the redemption complete. The statute 
directs the money to be paid to the town committee, but it is en- 
tirely for the benetit of the purchaser and for the convenience of 
the person paying. The tender to the purchaser is sufficient. 

The land should be restored. : 





HUTCHINSON v. STATE, EX REL., TRENTON BOARD OF HEALTH. 


Bill for public nuisance, discharging offensive matter through 
pipes into Petty’s run. Bill filed in the name of the State, ea rel. 
Board of Health. Defendants denied that the discharge caused the 
nuisance. 

The court below ordered perpetual injunction and agree that the 
discharge caused the nuisance, and that the defendant's defense is 
not a good one. 

_ The question whether the board had a right to file a bill in the 
name of the state depends on the construction of acts organizing 
boards of health. Act of 1880 and 1881. 

Act of 1881 is obscure and ungrammatical, but the obvious inten- 
tion was to allow existing boards to organize under the act. Consti- 
tutional objection was made; the titles were said not to be sufficient; 
but I think ‘‘an act concerning local boards of health’’ includes 
power to organize. The act is not an amendatory act within the 
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constitution. It extends the application of the act, but does not 
amend it. Organization of the board is therefore legal and the 
board had a right to file the bill in the name of the state under the 
act of 1880. Affirmed. ; 





HALL v. CHANCELLOR. 


CuIEF JusTIcE: Suit against a receiver in chancery on the bond 
at law. The decree against the principal was admitted as evidence 
against the surety. Surety held to be concluded in a suit on a 
bond by a decree against the principal, the surety having had an 
opportunity to intervene and see to the taking of the account. 





Motion to dismiss an Appeal. 


A motion was made to dismiss an appeal on the ground that the 
petition of appeal was not filed in time. The appellant said the 
failure to file it was due entirely to inadvertance, and he said, that 
much expense would be caused to the appellant by a dismissal of 
the appeal. Mr. Voorhees, for the appellee, said that if an exten- 
sion of time be granted, it should be upon condition that a bond 
should be given. The defendant has in his hands a large amount 
of personal property for which there is no security. The counsel 
replied that he gave bond to the Chancellor, for the return of the 
personal property. 

THE CHANCELLOR said: Do you not question whether the bond 
goes so far as to include personal property that shall perish on your 
hands? Counsel said the sureties did. 

DepuE, J., then moved that the defendant give bond to be satis- 
factory to the Chancellor and that in default thereof the bill be 
dismissed. Ten days allowed. So ordered. 





HARRALL v. HARRALL. 


Motion for counsel fees and executor’s fees. Decree made without 
determining them. This was affirmed and the case remitted. 

On the present motion the Court objected that the case was 
not ‘before them, that the record was gone, and the case beoynd 
their jurisdiction. 

The application was denied. 

Mr. McGee for motion. 

Mr. Linn, contra. 
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OTHER DECISION RENDERED. 


Frech v. Yawger’s Executor.—Affirmed. 10-3. 

Gulick v. Gulick.—Affirmed. Opinion printed supra. 

Children’s Home v. Hall.—Affirmed. 

Teats v. Wise.—Opinion by Parker, J. Construction of devise. 
Decree affirmed. 

Campbell v. Holzhauer.—Judgment affirmed. 

Smith v. Lister.—Decree affirmed. 

Tarr v. Day.—Judgment affirmed. 

Holcombe v. Holcombe.—Affirmed. 

Clinton Bank v. Cumming.—A firmed. yf - 

Knowles, Adm’ r, v. Downie.—Affirmed. 

Stuhr v. Hoboken.—Reversed. 

Burrill, Trustee, v. Massey.—Affirmed. 

Valkenburgh v. Paterson.—Affirmed. 

Freehold & New York R. R. Co. v. Whitney.—Reversed and 
sale set aside. 

Lowrey v. Hodgson.—Reversed. 

Bingham v, Gibbs.—Affirmed. 


EXECUTORS OF McCARTIN, DEKEC’D, v. EXECUTOR OF N. PERRY, DEC’D, 


[Court of Chancery of New Jersey. ] 


VaN Fuieet, V.C., Held: That the right to recover property con- 
veyed in fraud of creditors, by a debtor subsequently adjudicated 
a bankrupt, is vested in his assignee alone, and the failure of his 
assignee to bring an action to recover the property within the time 
limited by the bankrupt law does not transfer the right to bring 
such action to the creditors of the bankrupt. 

Mr. 8S. Howell Jones and Mr. Thomas N. McCarter for com- 
plainants. 

Mr. Albert P. Condit and Mr. John R. Emery for defendants. 


NOTES OF CASES. 


In Vinz v. Beatty, Supreme Court of Wisconsin, December, 
1884, it was held, That a lease executed on Sunday between land- 
lord and tenant, possession being delivered the same day, is void. 
Occupation of the premises and payment of rent from time to time 
cannot be considered a ratification of the void contract, but the 
creation of a tenancy which would depend upon express contract or 
a contract implied from the acts of the parties. 
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In Hx Parte Crouch, Nov. 10, 1884, the Supreme Court of the 
United States held, That a prisoner in the custody of a state court 
of competent jurisdiction, not illegally arrested, cannot be taken 
from that jurisdiction and discharged on habeas corpus issued by 
a court of the United States, simply because he is not guilty of the 
-offense for which he is held. The right of the prisoner to a dis- 
charge depends alone upon the sufficiency of his defense to the in- 
formation under which he is held, and whether this is sufficient or 
not is for the court which tries him to determine. 





VARIOUS TOPICS. 


OBITUARY. 





FREDERICK T. FRELINGHUYSEN. 


Frederick Theodore Frelinghuysen died 
at his home in Newark on the 2oth of May. 
Suffering from a mortal illness during the 
last month of his service as Secretary of 
State, he resisted with heroic fortitude the 
approach of death until the duties of his 
high trust were fulfilled and then he came 
home to die. Soon after he fell into a 
stupor and was never entirely aroused from 
it until he passed away. He was buried on 
Saturday, May 23, and borne to the grave by 
his intimate friends, among whom were the 
Senators and Cabinet officers of the U aited 
States and the men of his own home, while 
the people thronged the church and the 
street before the door. 


Mr. Frelinghuysen was a leadet of the 
Bar of New Jersey, an able advocate, very 
powerful with juries and strong before the 
court, skilful in the management of his cases, 
a learned lawyer and a wise counsellor. Up- 
right, conscientious, devoted to his church, 
devoted to his country; a brilliant polit- 
ical orator, powerful in the counsels of the 
nation, in the high positions of Senator of the 
United States, a member of the Electoral 
Commission and Secretary of State. He 
was born at Millstone, Somerset County, 
New Jersey, on August 4th, 1817.  IlIis 


father, Frederick Frelinghuysen, died when 
he was three years old and he was adopted by 
his distinguished uncle, Theodore Freling- 
huysen, and was brought to Newark. He 





weni to Rutgers College and was graduated 
in 1836 with Joseph P. Bradley and Cort- 
landt Parker. He was admitted to the Bar 
September Term, 1839. 

His character and professional and public 
life are too well known to need rehearsal 
here, and in this journal for lawyers it will 
be best simply to record the resolutions 
adopted on the day of his funeral by the 
Bar of Essex County and to quote some of 
the words that were spoken of him by his 
friends of the Bench and the Bar on that 
occasion. 

The meeting of the Bar was called at the 
Court House on the morning of the 23d of 
May. Judge Depue called the meeting to 
order, and said: 

GENTLEMEN OF THE BAR—On Thursday 
last the announcement of the death of our 
distinguished associate and fellow towns- 
man, Frederick T. Frelinghuysen, was made 
in this court. At the suggestion of the Bar, 
I called a meeting of the Bar for this morn- 
ing and appointed a committee to draft 
resolutions. In honoring Mr. Frelinghuysen 
we honor the profession to which he be- 
longed. We are here to bear our testimony 
to the admiration we have for him, to the 
distinction to which he was advanced and 
to the position he held in the State and 
nation. It is appropriate that this meeting 
should be presided over by the highest judi- 
cial officer of the State, and one who was at 
the Bar of this court when Mr. Frelinghuysen 
was practicing here. I propose the Honorable 
Theodore Runyon, Chancellor of New Jer- 
sey, as Chairman of this meeting. 

Chancellor Runyon was elected, and on 
taking the chair said: 

I am honored in being designated to pre- 
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side over this meeting of the Essex County 
Bar, convened to express its sense of the 
severe loss we have sustained in the death of 
Mr. Frelinghuysen. Though his reputation 
was national, and it is not necessary to set 
forth his virtues to show the world what 
manner of man he was, yet it is manifestly 
proper that we, members of the profession he 
pursued the greater portion of his life, 
should bear our testimony to his worth. It 
was we who marked with pleasure the quali- 
ties that made him so distinguished; none 
viewed with greater satisfaction his advance- 
ment to public office, and to the public com- 
mendation that followed his discharge of 
every duty In the Senate, in the Federal 
Government, he was always the same true 
man, the man of integrity, the true and 
trusty counsellor, The interests of the State 
were always safe in his hands as Attorney- 
General, and when he represented the State 
in the Senate of the United States. The 
interests of the country did not suffer when 
he was called to the high position of Secre- 
tary of State. We all saw how he came 
from that high office with the commendatior 
of all the people of the country. He did his 
part nobly. Ife honored his State. None 
was more jealous of her honor than he. His 
effort was to live a useful life. He said to 
me once: ‘I think the highest ambition of 
every man should be not to attain a lofty 
station, but to be the most useful man in the 
community in which he lives.” He wasa 
true Christian man in profession and prac- 
tice. In public as well as in private he 
adorned that profession. He served God 
continually, Having served his day and 
generation he has fallen asleep, yet he lives 
in his example. It has been said that the 
world is ruled by dead men, by the example 
of those gone before. Looking at our 
friend in the light of humanity his life was a 
magnificent success, but looking at it in 
God’s light how much more was it so. 
**Being dead he yet speaketh.” 


Mr. Cortlandt Parker having been ap- 
pointed Chairman of the Committee on 
Resolutions, he offered the following resolu- 
tions: 


Resolved, That the Essex County Bar 
learn with grief, notwithstanding the long 
suspense during which they have hopelessly 
awaited the endl, of the death of their 
ésteemed and admired fellow and brother, 
the Hon. Frederick T. Frelinghuysen, whose 
brilliant professional skill and legai acquisi- 
tions, wise judgment and winning eloquence 
had long been the pride of this Bar, the 
County and the State, and the example of 
our junior members. We leave to Jersey- 


men and Americans everywhere to express 
the admiration all feel for the patriot, the 
Senator, the statesman and 
minister. 


the Cabinet 
We would speak only of the law- 
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yer and the man, and this we justly say: as a 
lawyer and an advocate he has long proved 
himself among the first in the land; asa man 
he lived a life of spotless virtue, heroism and 
integrity. His house was the home of 
bounteous hospitality. He, himself, was 
genial, kindly, charitable and public spirited. 
He was a loving father and husband, a 
devout, generous and active Christian. His 
life has in all things been a public blessing 
and a private example. 


Resolved, That in testimony of our appre- 
ciation of his high merits, and of our own 
loss, we will. in a body, attend his fureral, 
and will wear the customary badge of mourn- 
ing thirty days. 

Resolved, ‘Yhat a copy of these resolutions 
be presented to the Essex Circuit Court, 
with the request that they be recorded on 
the minutes, and that another be trans- 
mitted to the respected widow of the 
deceased, and be published in the journals 
of the city. 


Mr. Parker said: 


I must indulge in a few remarks, although 
these resolutions contain briefly all that I 
could say of the man whose grave we shall 
soon see. It is known that my friendship 
with the deceased began at a very early date, 
as boys at college It was owing to this 
friendship that I first came to Newark to 
study law in his uncle’s office, and our 
names have been linked together through life 
to my credit. We were brothers in study, 
and, though our paths diverged as life went 
on, there was between us from beginning to 
end, on both parts, a never-flagging good 
will and friendship. What shail I say that 
has not been said of this man who filled 
every capacity with magnificent success. I 
will not speak of his private life, because it 
is as a lawyer that we met him, and I stand 
here almost alone as his friend. The suc- 
cessful life of Frederick T. Frelinghuysen, 
as statesman, Senator, and Minister of State, 
overshadows his reputation as the lawyer and 
the advocate, but those who know him as we 
do know that that is doing him a great injus- 
tice. If he had a superior as an advocate. 
he had but one, and it will be questioned if 
he had any. His great success lay in strategy 
and tactics, in the power to arrange for a 
strong presentation of his case, and in the 
examination and cross-examination of wit- 
nesses he stood without a peer, and in 
presenting a case to the jury we all know 
those mellifluous tones, that eloquent manner 
of. oratory, that always has been the pride of 
the bar and the admiration of all. In the 
Supreme Court of the United States he 
stands one of the foremost champions of 
New Jersey’s reputation at the national bar. 
We lawyers have a right to be proud of this, 
because it was here in this very room that he 
commenced. This was his schoolroom. 
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The speaker then spoke of Mr. Freling- 
huysen’s appointment as Secretary of State, 
at the time when the Executive had just been 
changed by the death of Garfield, and said: 


The success of the Cabinet just put in 
power was a surprise both to the party 
opposed to it as well as the party that 
placed it there and much of this success 
was due to the fact that the ruler leaned on 
the advice of Frederick T. Frelinghuysen. 
It is his integrity combined with honest good 
judgment that has given his name the halo 
that now surrounds it, He is passing away, 
bearing the testimony of a good conscience 
and in favor with God. 


Judge Titsworth, in a few brief words, 
moved the adoption of these resolutions, 

Judge Depue seconded the adoption. 

Ex-Judge McCarter, after speaking of the 
loss that the Bar had suffered, said: 


Frederick T. Frelinghuysen was a man of 
such tact that it amounted to genius, a bril- 
liant advocate a profound lawyer, and, 
greater than all, one who had the couraye of 
his convictions. Take him all in all, he was 
by nature one of the best equipped orators, 
before a jury, a courtor a public assembly, in 
this country: His presence was a speech, 
his voice was music, his manner was a charm. 
He sprang from an ancient ancestry, but he 
is the greatest man that has ever borne that 
distinguished name. What a conspicuous 
place he has occupied in the eye of the 
nation. Almost any prize was within his 
grasp. Attorney-General of his State, United 
States Senator, Secretary of State, was offered 
and declined the English Mission and the 
Chief Justiceship of the United States, the 
most exalted political place in the world. 
No other son of our State can claim such 
honors. Let New Jersey, then, hold sacred 
his grave, for in her soil will rest the ashes of 
one whose life has added glory to her name. 


Mr, A. Q. Keasbey, after referring to his 
own intimate relations with Mr. Frelinghuy- 
sen and expressing the grief that was felt for 
his death, gave a brief sketch of his profes- 
sional and public life. He said: 


But let us not indulge wholly in sorrow- 
ful thoughts of him. He did not indeed 
quite reach man’s full term of three score 
years and ten. But what a noble, useful and 
fortunate life it has been! During all these 
weary weeks, when the grave has been surely 
closing over him, and we knew that we could 
never hear his voice again, who among us, 
his friends for many years, has failed to trace 
in memory the steps of his singularly fortu- 
nate and honorable career? I recall him 
in my early days of professional life as 
the brilliant advocate, attracting admiring 
crowds in the court room, in the famous 
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cases so common in those days when 
law was so much less prosaic than now. 
I recall him as heentered with his natural 
ardor into the great political contest that 
preceded the war, at the Convention at 
Chicago which nominated Abraham: Lincoln, 
where he was the ardent champion of another 
great Jerseyman, William L. Dayton. At 
the Peace Congress in Washington, where he 
strove in vain with .all his eloquence and 
moral strength, to avert the impending civil 
war. I recall him bringing all his powers as 
lawyer and patriot to the discharge of his 
duties as Attorney-General of New Jersey, 
side by side with Governor Olden through 
the crisis of the rebellion; and then taking 
his place in the Senate of the United States, 
and holding his rank among the first, in the 
discussion of the great questions of legisla- 
tion and constitutional revision made neces- 
sary by the conflict, and in the grave duties 
following the impeachment of the President. 
I recall him again inthe repose of his home 
—refusing diplomatic honors, and entering 
anew upon the old contests at the bar, where 
he had gained his first fame. And soon— 
for such powers as his could not be limited 
to any narrow field—again in the Senate for 
a full term, ready for better efforts and more 
commanding influence, in that sphere in 
which he had proved himself a master. And 
what a work did he find theretodo! The 
laying of new foundations for the govern- 
ment, in the constitutional amendments ; 
the reconstruction of our political machinery, 
distorted by civil war; the critical strain 
upon our system of government arising out 
of the electoral contest, which was relieved 
in a great measure by the wisdom of his 
counsels and the sagacity of his action ; and 
the important subject of providing protection 
by definite legislation for the Civil Rights of 
all American citizens. In this latter duty he 
took up the work which Charles Sumner left 
unfinished. Three hours before his death on 
March 11, 1879, Mr. Sumner said to Judge 
Hoar: ‘ Take care of the Civil Rights Bill, 
Judge!” And on April 29, Mr. Frelinghuy- 
sen, from the Judiciary Committee, advocated 
the bill in one of his most forcible speeches, 
and secured its passage. But I must not 
dwell on the details of his work. Iam only 
tracing ‘n brief review the steps of his career. 
I recall him, after all this public service, 
once more at his old home as if for perma 
nent and well-earned repose; but suddenly, 
in a national emergency, on the assassination 
of President Garfield, called to still higher, 
and quite unaccustomed duties. But he was 
a man prepared for any duties. Yet I know 
with chat anxiety—chiefly arising out of his 


hysical condition—he entered upon them. 
We all know, and the expressions of public 
and private emotion that came here from 
every quarter of the country, and from dis- 
tant lands attest, how nobly that work was 
done! All who have been near him know 
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with what grace and kindness he and his 
family have fulfilled the social duties of his 
post; but for myself I may say that I recall 
with peculiar interest and satisfaction the 
intercourse I have had with him during the 
latter years of his life in relation to his offi 
cial duties. No one can know better than I 
do with what zeal and ability he devoted 
himself to those duties, or how their large 
character and importance caused his powers 
to expand to meet the requirements of any 
new strain put uponthem. In fact I never 
knew a man more capable of rising to the 
height of any occasion than Mr. Freling- 
huysen. His careeras lawyer, statesman and 
citizen, was rounded and complete. He was 
favored by all surrounding circumstances 
from early life. He had no hard struggles 
against adverse fortune. ‘* Honor, love, obe- 
dience, troops of friends,’’-—which seem the 
sum of earthly happiness—came to him soon, 
and remained to the end. It isa true say- 
ing. ‘* Fortune comes well to all, that comes 
not late.” It came early to him and did not 
desert him. And it was well deserved, for 
with all his abilities and acquirements, he 
was also upright and above reproach. His 
was a life absolutely pure and stainless— 
marred by no flaw of vice or weakness which 
any friend however close need seek to hide. 
Though he dies without the fruition of a 
peaceful old age, from which he could 
serenely look back upon the stirring scenes 
in which he was so large an actor, yet he is 
to be counted happy, for he had that which 
is »erhaps a better blessing—a death with- 
out suffering, soothed by the tenderest minis- 
trat.ons of an unbroken household circle; 
and he had, too, in full measure an answer to 
the beautiful prayer used in the visitation of 
the sick, passing to his rest ‘*in the confi- 
dence of a reasonable religious and holy 
hope, with the testimony of a good con- 
science, in favor with God, and in perfect 
charity with the world” ‘ He rests from 
his labors and his works do follow him,” and 
he leaves a name which will now be cherished 
with redoubled honor, not only by us of his 
day and generation, but by all who shall 
come after us in the state, upon whose soil 
were born Theodore and Frederick Theodore 
Frelinghuysen. 

Mr. Keasbey was followed by Thomas N. 
McCarter and G. B. Halstead, and the reso- 


lutions were adopted. 





STEPHEN VAN CORTLANDT VAN RENSSELAER. 

Mr. Van Rensselaer died at his home in 
Newark on the 21st of May after a long 
illness. He was born at Belleville, Essex 
county, N. J., the home of his ancestors for 
many generations. He was graduated from 


Rutgers College in 1854, and was admitted 
to the bar November Term, 1857. 


On the 
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breaking out of the rebellion he went to the 
war as Captain of the Thirteenth Regiment 
of New Jersey Volunteers, and on Decem- 
ber 28, 1863, he was appointed Major in the 
Third Cavalry. After the war he resumed 
his practice in Newark. He was an active 
Republican, and in 1875 he was elected a 
member of the General Assembly, and was 
reélected in 1876. In 1877 he was elected to 
the Common Council of Newark, and the 
next year he was elected Sheriff of Essex 
county, and served for three years. On the 
expiration of his term of office he became 
general agent of the Equitable Life Ins. Co. 
Mr. Van Rensselaer did not attempt to give 
to the practice of law all the energy and 
ability which he possessed. He was vigor- 
ous and influential as a politician and asa 
member of the Assembly and of the Council. 
His duties as sheriff were discharged with 
fidelity and courtesy. He was kind, warm 
hearfed, making many-friends and keeping 
them. He will be much missed and sincerely 
mourned for, not only at the Bar but through- 
out the state. 

Resolutions of respect and mourning were 
adopted by the Essex County Bar on May 
23, the day of his’ funeral. 





CHILLION ROBBINS. 

Chillion Robbins died at his home in Free- 
hold on May 24th, after a lingering illness, 
in the forty second year of his age He 
studied law with Judge Scudder, and was 
admitted to the Bar November Term, 1866, 
and practiced in Freehold. In 1872 he was 
elected a judge of the court of Common 
Pleas of Monmouth County. He was an 
industrious and able lawyer, and had many 
important cases before the courts in Trenton, 
as well as in the Circuit. 


OPINIONS READ. 





The following notes of opinions read by 
the Chancellor on May 1gth were furnished 
by Mr. Stewart to the State Gazette. Ab- 
stracts of most of the case appear elsewhere. 

PREROGATIVE COURT. 

Allen’s Case. On exceptions to a master’s 
report to a guardian’s report. Where the 
amount of a counsel fee has been fixed by 
the Court, no greater fee can be allowed in 
the guardian’s account. 
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CHANCERY, 

Cortelyou v. Hoagland. Demurrer ‘al- 
lowed. 

Kirkpatrick v. New Brunswick. Bill to 
quiet title, to remove a cloud on lands im- 
posed by a sale for taxes after the lien there- 
fore had expired. Demaurrer overruled. 

Camden Trust Company v. Ingham. Bill 
for relief in the nature of an interpleader 
filed by complainant as the depositary of 
certain funds which were claimed by differ- 
ent beneficiaries. On exceptions to a 
master’s report. A husband endorsed upon 
his wife’s will his written consent thereto, 
under his seal. He was the executor thereof, 
and refused or neglected after her death to 
probate it. After his death the will was 
duly probated. AHe/d, that the husband 
could not revoke his consent, and that the 
provisions of the will should be carried out 
for the benefit of the legatees, 

Commissioners of Sinking Fund v. Line 
den, Bill to compel defendants to redeem a 
mortgage formerly held by complainants. 
The question involved is as to the priority of 
the lien of an assessment for a municipal 
improvement laid before the mortgage on 
the same premises was given to complain- 
ants, and the claim to redemption arises 
from the fact that the defendants were not 
made parties to the foreclosure suit. Bill 
dismissed. 

Commissioners of Sinking Fund v. Wood- 
ward. Bill to apportion a legacy made by 
the will a charge on all of testator’s lands, 
consisting of three farms and certain cedar 
swamps. Decree of apportionment al- 
lowed, including also an equitable adjust- 
ment of any payments of the interest on the 
legacy in excess of the payer’s ratable 
portion. 

Van Giesen v. Banta. Bill to declare in- 
valid a bequest of $500, given to keep in 
repair his tomb. _ Bill dismissed for want of 
jurisdiction. « 

Post v. Rivers. Bill for construction of a 
will. 

Cranley v. Conley. Foreclosure. Where 
a widow remains in possession of her hus- 
band's real estate for many years, together 
with their infant children, she is not bound 
to pay the interest on a mortgage on the 
premises given by her husband, her dower in 





VARIOUS TOPICS. IgI 


the lands never having been set off. 

Gregory v. Erie R. R. Co. Bill for relief 
against defendants, for having removed from 
complainant’s lands in Pennsylvania the oil 
which, by a clause in the complainant’s deed 
to defendant’s lessor, was reserved to com- 
plainant’s ancestor. Also, for relief against 
defendant’s acts in fraudulently issuing stock 
to pay defendant’s lessor for the lands in 
question. He/d, that the bill was demurr- 
able because the real defendants were a 
foreign corporation. 

Robbins v. Rialto. Question of fact as to 
the meaning of a trustee’s statements in 
regard to certain investments of the trust 
funds. Decree for complainant. 

Personette v. Johnson. Prerogative Court. 


. Appeal from an order of the Essex Orphans’ 


Court, directing sale of lands of appellant, 
and also an order for the allowance of coun- 
sel fees. New testimony may be taken in this 
court, although such testimony was not un- 
known at the time of the trial below. 

An order to sell lands applied for by only 
one of two executors, is fatally defective, 
and must be set aside. 

Lands of a decedent may be sold to pay 
the commissions and counsel fees of his 
executors in settling the estate. 





THE ESSEX CIRCUIT. 


There was an unusually heavy list at the 
Essex Circuit in the April term. Judge 
Depue held court nearly every day from the 
first Tuesday in April until the 15th of May 
and many cases yet remained on the list 
ready for trial, but it was necessary to take 
up a homicide case. 


NEW RULE OF PREROGATIVE 
COURT. 





The following rule was promulgated by 
the Ordinary on the opening of the May 
term : 

“‘No motion to dismiss an appeal in the 
Prerogative Court shall be heard unless 
notice of such motion has been given, or the 
proctor of the other party is in court.” 





BOOK NOTICES. 





REporTS oF CASES argued and adjudged in 
the Court or K1no’s BENCH, in the latter 
part of the REIGN OF GEORGE THE SECOND, 
by John Dunning, Lord Ashburton, with 
notes of Reference to English and Ameri- 
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can Cases, by Charles G. Delano, of the 
Massachusetts Bar. Boston: George B. 
Reed, 1885. Pp. 65. $2.00. 

‘This is a very interesting and attractive 
book. It is attractive to the book-lover as a 
beautiful imitation of the best specimens of 
the printer’s art in the last century. It is 
printed upon the best of linen paper with 
uncut leaves, and contains a steel engraving 
of John Dunning, the great advocate, from 
one of Bartolozze, after a portrait of Sir 
Joshua Reynolds. It is interesting because 
the manuscript copies of the cases were dis- 
covered by Mr. Delano in one of our West- 
ern states, in an interleaved copy of the first 
edition of Sayers’ reports, each signed D. 
Ld. A. And this is the first time these 
reports have ever been published. The 
cases appear in Sayers’ reports, but they are 
badly teported there, and these reports by 
Lord Ashburton are very good. The cases 
are all crown cases, but they involve somé 
points with reference to highways, to offices, 
to the poor laws and questions of jurisdic- 
tion and practice. The editor’s references to 
cases are made judiciously and well. 





LORD CAIRNS. 


Thelate Hugh MacCalmont, Earl Cairns, 
who was twice Lord Chancellor of 
Great Britain, was born in _ Ireland 
in 1819; was called to the bar 
in 1844; entered Parliament in 1852 ; 
was made Queen’s Counsel in 1856; Soli- 
citor General in 1858; Attorney General in 
1866; Chancellor in 1868; and a second 
time Chancellor from 1874 to 1880. The 
following estimate is given of him by an 
English paper: 

‘*The distinguishing characteristic of 
Lord Cairns’ oratorical style was that he 
spoke to the reason and not to the passions; 
he never had recourse to misrepresentation 
or abuse, and always marshalled his own 
Clearness of 


arguments in excellent order. 
order, severity of argument, and apposite- 
ness of illustration were the main features of 
his speeches, which further attracted and 
commanded attention because they were 
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delivered in a very eloquent and impressive 
manner. An English Judge is never praised 
for integrity, That is taken for granted, 
Lord Cairns brought to the accomplishment 
of his task a profound knowledge of juris- 
prudence, an unerring grasp of facts, an 
instinctive faculty for separating the wheat 
from the chaff. He lightened the burdens 
of his office by giving up the solitary sittings 
of the Chancellor in his own Court, and con- 
fining himself to the House of Lords, with 
occasional excursions into the Court of 
Appeal. He showed himself almost as 
much at home in the common law as in the 
principles of equity which he had been study- 
ing all his days. Lord Cairns’ judicial 
demeanor was dignified, courteous and 
cold. He listened patiently and always 
appreciated an argument. But he wasseldom 
conciliatory and never genial. His notions 
were cut and dried. He had little sym- 
pathy with other people’s opinions. Of 
humor he was totally destitute. Known to 
the nation at large as an eminent lawyer, 
statesman and judge, his lordship had also 
other claims to be remembered by his fellow- 
countrymen. Although occupying the high 
and onerous position of Lord High Chan- 
cellor of England, he never relaxed to the 
last those benevolent and _ philanthropic 
efforts for which he was widely esteemed in 
all circles. Like his successor on the wool- 
sack, Lord Cairns was not ashamed of being 
a Sunday-school teacher, and it is recorded 
of him that, when he was asked after his 
elevation whether he would not now be com- 
pelled to give up Sunday-school work, he 
emphatically answered, “Certainly not.” 
Although deeply attached to the Evangelical 
principles of the Church of England, he was 


‘ready to co-operate on all occasions with 


other workers in the religious field. He ap- 
peared on many platforms in the metropolis 
as.an advocate of measures, social and reli- 
gious, for the amelioration of the masses; 
and with Lord Shaftesbury he shared the 
distinction of being the friend of the home- 
less City Arab.” 
He died on the 2d of April. 








